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LAW AND BQtTITT COUBT OF THE CITY OP RICHMOND. 

Barton H. Grundy t. Walter Christian, Clerk of the Hust- 
ings Court of the City of Richmond.* 

August 6, 1904. 

1. Pube Elections — Issuance of certificate. Section 4 of Acts 1902-3-4, 

p. 88, when read and considered with the other sections of the act, 
does not prevent the issuance of a certificate of election to a person 
who has been regularly elected to an elective office, and who has made, 
verified and filed, such statement and oath with the officer or board, 
although more than thirty days after the election elapse before the 
making, verification and filing of the statement and oath. 

2. Pube Elections — Filing statement and oath. Section 3 is merely 

directory, so far as it requires that the statement and oath shall be 
made out and filed within thirty days after the election. 

3. Pure Elections — Forfeitures. The law does not favor forfeitures. 

There must be an expressed and declared intention to forfeit and va- 
cate the office, or, at least, this must be clearly indicated from a fair 
construction of the language used. 

4. Pube Elections — Essence of statute. The essence of the thing to be 

done — that upon which the rights of the public depend — is the mak- 
ing and filing of the statement and oath as required by the statute 
and not the precise time when it is done. 

Upon a petition for a writ of mandamus. 
The opinion states the case. 

Eppa Hunton, Jr., George Ainslee and Jas. E. Cannon, for the 
petitioner. 

Hon. John H. Ingham, Judge : 

The act of the general assembly, approved March 24, 1903 (Acts 
1902-3-4, p. 88), in so far as it provides in section 4 that "No official 
or board authorized by law to issue commissions or certificates of 
election shall issue any such certificate or commission to any such 
person until such statement and oath shall have been so made, veri- 
fied and filed by such persons with said officer," when read and 
considered with the other sections of the act, does not prevent the 
issuance of a certificate of election to a person who has been regu- 
larly elected to an elective office, and who has made, verified and 
filed such statement and oath with the officer or board, although 

* Reported by George C. Gregory. 



1904] GRUNDY V. CHRISTIAN. 435 

more than thirty days after the election elapsed before the making, 
verification and filing of the statement and oath. 

The provision of the act (section 3) requiring the person who 
shall be a candidate to make out and file within thirty days after 
the election the statement and oath provided for in the statute, and 
therein set forth at length and in detail, I regard as directory 
merely, so far as the requirement is concerned, that the statement 
and oath shall be made within thirty days after the election. I am 
impelled to this conclusion because of the provision in section 6 
that "no person shall enter upon the duties of any elective office un- 
til he shall file the statement, oath and duplicate provided for in 
this act, nor shall he receive any salary or any emolument for any 
period prior to the filing of the same." 

It will be seen from a reading of this section that there is no for- 
feiture imposed in case the statement and oath is not filed within 
thirty days after the election, save only that until the statement and 
oath is filed, as provided for, the person elected shall not enter upon 
the discharge of the duties of the office, nor shall he receive any 
salary or any emolument for any period prior to the filing of the 
same. 

Again, the only forfeiture contained in the act is found in the 
provisions of section 8 of the act, which, by its express terms, is ap- 
plicable only to the case of a contest. 

There is no contest here. Barton H. Grundy was duly elected 
to the office of Alderman for Henry Ward at the general election 
held in this city on the 14th of June, 1904, and on the 16th of June, 
1904, the Board of Commissioners met at the clerk's office of the 
hustings court of the city of Richmond and proceeded to open the 
several returns for the election, and ascertained from said returns 
that Barton H. Grundy had received the greatest number of votes 
at said election for the office of Alderman from Henry Ward; that 
the result so ascertained was reduced to writing and signed by a 
majority of the commissioners present constituting such board, and 
was duly attested by the clerk of the hustings court, and as such ex- 
officio clerk of said board, and was annexed to the abstract of votes 
east at said election as required by law. 

And Barton H. Grundy has duly made, subscribed, sworn to and 
filed with the clerk of the hustings court of the city of Bichmond 
a statement and oath as required by said act of March 34, 1903, 
which said statement and oath were made, verified and filed by said 
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Grundy as provided for in said act, hut not within thirty days after 
said election. 

The integrity of the act in question — a most wholesome law — 
and which can but be productive of great good to the common- 
wealth, is preserved and safeguarded by the imposition of fines and 
penalties other than the forfeiture of office for not filing within 
thirty days the statement and oath provided for in the act. 

In the first section of the act, the candidate who shall expend, 
pay, promise, loan or become pecuniarily liable in any way for any 
money or other valuable thing to influence voters in his behalf or 
permit the same to be used, with his knowledge and consent, by his 
friends or adherents in any election, primary or nominating con- 
vention, except for printing or advertising in newspapers, or in se- 
curing suitable halls for public speaking at a reasonable price, is 
made liable to a fine of not less than $100 nor more than $1,000, 
and to imprisonment in jail for not less than one nor more than 
twelve months. 

And by the second section of the act, any person who shall ex- 
pend, pay, promise, loan or become pecuniarily liable in any way for 
any money or other valuable thing in behalf of any candidate for 
office at any election, primary or nominating convention held in 
this commonwealth is made liable to the same punishment by way 
of fine and imprisonment. 

And, in addition, section 5 of the act provides that "any person 
failing to comply with the above provisions (having reference to 
section 3) by failing to file said statement and oath in the manner 
and form above prescribed (i. e., in section 3), shall be liable to a 
fine not exceeding $5,000," to be recovered in the manner provided 
in the section. And in addition to these punishments imposed by 
the act for the violation of its several provisions, there is the express 
provision of section 6 above alluded to, that "no person shall enter 
upon the duties of any elective office until he shall have filed the 
statement, oath and duplicate provided for in this act; nor shall 
he receive any salary or any emolument for any period prior to the 
filing of the same." 

With the several sections of the act before our minds, the ques- 
tion boiled down is whether a candidate, duly and truly elected, 
who has violated none of the provisions of the act in question, either 
in letter or spirit, and who has made, verified and filed the state- 
ment and oath required by the statute, but not within thirty days. 
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is entitled, notwithstanding that omission, to the issuance of a cer- 
tificate of election to him by the proper officer or board. 

The law does not favor forfeitures. The title to the office is 
derived from the election by the voters. And whereas it is entirely 
within the province of the legislature to declare that the omission 
to file the statement and oath shall forfeit and vacate the office to 
which the party was elected, there must be an expressed or declared 
intention to this effect; or the legislature at least must clearly in- 
dicate from a fair construction of the language used in the act that 
the requirement to so make, verify and file the statement and oath 
'vas intended to prevent the issuance of the certificate of election to 
the duly elected person unless the statement was made, verified and 
filed within thirty days after the election. 

For the reasons above stated, I do not believe that this was the 
intention of the legislature upon a fair construction of the language 
used, when the whole act and the several sections of the same are 
considered together. 

"There is a known distinction," says Lord Mansfield, "between 
circumstances which are of the essence of a thing required to be 
done by an act of parliament and clauses merely directory." 

The precise time, in many cases, is not of the essence. Rex v. 
Loxdale, 1 Burr. 447. And so in construing this statute, I hold 
that the essence of the thing to be done — that upon which the rights 
of the public depend — is the making and filing of the statement 
and oath as required by the statute and not the precise time when 
it is done. 

In so deciding I do not impair, in my judgment, the efficiency of 
the act, and at the same time carry out the will of the voters as ex- 
pressed at the polls. 

A writ of mandamus will be awarded against the clerk of the 
hustings court and as such ex-officio clerk of the Board of Com- 
missioners of Election of the city of Richmond requiring him to 
make out and deliver to Barton H. Grundy a certificate of his elec- 
tion to the office of Alderman of the city of Richmond from Henry 
Ward, and an order will be entered accordingly. 

In making this order I deem it proper to say that the clerk of the 
hustings court was right in having this matter brought to the at- 
tention of the court by declining to issue the certificate, so that 
the statute might be judicially construed, as there is some am- 
biguity as to its meaning. 



